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‘ op s opiRloa of thla departs
ment on the above atatcd qugetigh hay bedn received. |

P 4
uhich bedy retarsod tho
eisipn and was sent beck for

v Barpfill's attorney is demanding the
retura oI\ thé §500.00 bond forfelture.

"Fould the Coamissionerst Court have
authority to refund thie cesh."

The Code of Oriminal Procsdure partioularizes each
ineident in the collection of forfelted reccgnizances and
bail bonds. Without quoting these atatutes, we oaly refer to
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them, namely Articles 4z4~-440, ine., Vernon's Annotated Codse
of Crimlnel irecedure. It 1s stated in Texas Jurisprudence
Volume 5, page 924:

"The undertaking of the ball is an
orlginal underteking for the appearance of
the principal to answer the charge abainst
him. If they d4c no have him in court
according to the terms of their obligation,
the underteking stends forfelted, the pro-
ceading to exaot forfeliture heing prescribed
by statute, * * *

In order to compensate the county in which a eriminal
prosecution is had, provision 1s made by the Code for the pay-
ment to that county of the amounts collected from forfeited
ball bonds; the sums are not required to be paid into the
State Treasury for the benefit of the State at large. Article
¢49, C,C.P,, provides in part:

"Money collected by an off'icer upon
reocognizances, bail bonds and other
obligations reecovered upon in the name of
the State ® * * sghall herewith be paid over
by the officers ecllecting the same to tha
county treasurer of the proper county
after first deduoting therefyrom the legal
feos and commissions for eslleoting the same,.®

Article 424, Code of Criminal Freocedure providest

"Whenever a defendant is bound by
recogoizance or bail bond to appear &L any
tern of a court, and fails to appear on the
day set apart for taking up the oriminal _
dooket, or any subsequent day when his capse -
cones up for trial, & forfelture of his
recognizence or bail bond shall be taken,”

Section 11 of Article 4 of the State Constitutlion,
in its grent of power tc the Governor, provides in part as
follows:

n¥ % In all oeriminel casea, except
treason and impeachment, the Governor shall
have power, after eonviotion on the written
sizned recommendation and advice of the PBoard
of Fardone and Farcles, or a majority there-
of, to grant reprieves and communtations of
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punishment and pardcns; and under sueh

rules as the Legislature may presoribe, znd
upon the writitsn recommendation and advice of
a majority of the Board of Pardons and Parcles,
he shall have the power to remit fines and
forfeltures, * * *n

The Legislature has provided in this respect that
"the Govsrnor shall have power to remit forfeitures or
recognizances and ball bonds." (Article 954, Vernon's
Annotated Code of Criminal Prooedure)

Article 439, Vernon's Annotated Cods of Criminal
Prooedure provides:

"If, before final Judgment is
entersd sgeinst the ball, the prinoipal
- appear or be arrested and lodged in jall
of the proper oounty, the court may, at its
discretion, remit the whole or part of the sum
specified in the bond or recognizance.”

It is stated in Texas Jurisprudence, Volume 5, page
$33 that:

*This statute grants authority ¢to the
trial court to remit a forfeiture taken, and
aleo leaves it to the disoretion of the court
a8 to whether or not sueh a remission shall be
rade. This discretion 13 confided to the trial
Judge, and not to the Court of Criminal Appeals;
and it 48 only in these osses where the record
dlsoloses that the trial court has ebused
discretion that the court on appeal will
disturd the judgment, * * *=

In addition toc the éiscretionary power which the
gourts are olothed to remit the whole or a part of the |
fsrfeiture, it appears that remission may be a matter of
right, Article 440, Vernon's Annotated Code of Crimiml
Prooedure provides:

"Yhen the prinocipal appears before the
- .otry of final Judgment, and sufficlent cause
is gshown for his feilure to appear befors the
forfeiture is taken, and & trial is had of
the oriminal action pending egainst him, he
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shall be entitled to have the forfeiture set
aside. 7The c¢riminel] setion egeinst him shall
stand for trial but the “tate zhall not be
forced to try the saeme until reascnsble time
hes bLeen allowed to prepare for trial, and
the State shall, in such case, be entitled to
a continuance,.”

Article 436, Vernon's Annotated Code of Criminal
Procgduras specifically provides exclusive defensive causes
which must exiet ian order that final judgment of forfelture
may be &avoided. Keferring to this statute, it 1s atated in
Texas Jurisprudence, Velume 5, page 9381

w * % & T+ was enacted for the purpose

of econfining a surety's defenses to one cf those
snunerated, and to prevent sny inquiry as to
the guilt or innoc¢ence of the principal

- defendant or of the velidity of Anvelidity of
the indictment. The causes whiech will exonerate
the obligors from liability are held within
narrow limits, evidencing an intention on the
part of the legisle ure {0 lnsure the state
ageinst the bufden of meeting multiplied issues :
of fact. In order toc be exonerated from lisbility,
the obllgors must bring themselvea within the
previsions of this statute, which msy be done
only upocn proper pleading in the trisl court.”

For the purposes of this opinion, we must assume
that the forfeiture of the above mentiocned bond and the collection
of the £560,00 was lagelly done as specified by the statutes
goveraning forfeitures of recognizances and ball bonds, We
have discussed, above, the remisslien of forfeitures cf re-
cognizances and bail bonds and the clircumstences under which
they are permitted, Iz view cf the foregoing authorities and
under the facts stated, you arse resrectively advised thst
it i8 the opinion of this devertment that the Commissionerst
Court has no lazal right or authority whatsocever to remit
er refurd the above mentioned $500.00.
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Trustinz that the foregoing fully answers your
inquiry, we are

Yours very truly

APPPOVED JUL 25, 1941 ATTORXYY GENERAL CF TEXAS
FIRST ASSISTA By
- ATTORKEY GENERAT Ardell Willliams

Asslstant
AWieaw .
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